
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No. CV 14-6009-ODW (AGRx) Date September 10, 2015

Title Amy Friedman and Judi Miller v. Guthy-Renker, LLC

Present: The
Honorable

Alicia G. Rosenberg, United States Magistrate Judge

Marine Pogosyan None None

Deputy Clerk Court Reporter / Recorder Tape No.

Attorneys Present for Plaintiffs: Attorneys Present for Defendants:

Proceedings: In Cambers:  ORDER RE (1) IN CAMERA REVIEW OF LETTER;
AND (2) SETTING HEARING ON SEPTEMBER 22, 2015 AT 10:00
A.M. 

On July 28, 2015, Plaintiffs filed a motion to compel further responses to Document Request
Nos. 5, 17, 24-25, 27-29 and 35.  (Dkt. No. 81.)  On August 4, 2015, the parties filed supplemental
memoranda.  (Dkt. Nos. 86-87.)  On August 10, 2015, the parties filed additional supplemental
memoranda.  (Dkt. Nos. 96, 98.)

The court issued an order dated August 24, 2015, which required that Defendants submit an
unredacted copy of Guthy-Renker’s February 18, 2014 letter to the FDA for in camera review.  (Dkt.
No. 116.)  Defendants submitted the document.  (Dkt. No. 117.) 

Plaintiffs’ Document Request Nos. 24-25 and 27-28 seek copies of testing relating to the
effectiveness, safety or potential side effects (including hair loss) of WEN Cleansing Conditioner, and to
allergic reactions to WEN Cleansing Conditioner.  Defendants are withholding 9 Safety Assessments
(hereinafter “Assessments”), identified in footnote 10 of the Joint Stipulation, under a claim of work
product.  Defendants argue that the Assessments were “done at the direction of counsel and at a time
when Guthy-Renker reasonably believed that it was under imminent threat of litigation.”  (JS at 20.)

Guthy Renker’s Letter to the FDA

The Food and Drug Administration (FDA) apparently wrote a letter to Guthy-Renker dated
January 17, 2014.  In response, Guthy-Renker advised that it had “initiated a review and assessment of
our Wen products based upon customer complaints we directly received that were similar to those
identified in the January 17 Letter.”  Guthy-Renker’s letter is hereinafter referred to as “Response.”  The
Response advised that it “commissioned assessments of potential hair loss and hair breakage performed
by external laboratories and/or experts as part of a legally privileged review conducted in response to
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the complaints.”  The Response referred to “a list of the assessments and studies/research performed on
G/R’s behalf and the conclusions reached.”  Attachment A lists 13 studies and each study’s conclusions
in one short paragraph or less.  

The court finds that Guthy-Renker has waived any privilege or protection as to the Response
itself.  In Pacific Pictures Corp. v. United States, 679 F.3d 1121, 1127-28 (9th Cir. 2012), the Ninth
Circuit rejected the theory of “selective waiver” in the context of the attorney client privilege. 
“[V]oluntarily disclosing privileged documents to third parties will generally destroy the privilege.”  Id.
at 1126-27.  This is true even when the third party is the government.   Id. at 1127-29.  

In the context of work product protection, “disclosure made in the pursuit of such trial
preparation, and not inconsistent with maintaining secrecy against opponents, should be allowed without
waiver of the privilege.”  United States v. AT&T Co., 642 F.2d 1285, 1299 (9th Cir. 1980).  “Work
product protection is waived where disclosure of the otherwise privileged documents is made to a third
party, and that disclosure enables an adversary to gain access to the information.”  United States v.
Bergonzi, 216 F.R.D. 487, 497 (N.D. Cal. 2003).  Here, Guthy-Renker disclosed the information in the
Response to the FDA, which was investigating customer complaints about WEN Cleansing Conditioner
and was therefore an adverse party.  Id. at 497-98.  Guthy-Renker’s argument that the FDA was not an
adversary in this situation is specious and runs counter to its argument that it reasonably anticipated
litigation based in part on the FDA’s inquiries about customer complaints.  The FDA and Guthy-Renker
cannot reasonably be said to have common interests against a common adversary.  See AT&T, 642 F.2d
at 1299-1300.  

For these reasons, Guthy-Renker will be ordered to produce an unredacted copy of the Response
to the extent it has not already done so.

The Assessments

Guthy-Renker argues, however, that it has not waived work product protection as to the
Assessments themselves.  Specifically, Guthy-Renker contends that it disclosed to the FDA “only very
brief summaries of the ultimate conclusions of assessments” that were “carried out by experts at the
direction of counsel” and did not produce the Assessments to the FDA.  (Supp. Mem. at 2.)  

A review of Attachment A to the Response confirms that Guthy-Renker identified each study
and a summary of each study’s conclusions.  This degree of disclosure has not been found to constitute a
waiver when, as here, the reports themselves or sufficiently detailed information about the reports were
not disclosed.  See Robinson v. Morgan Stanley, 2010 U.S. Dist. LEXIS 25072, *12-*14 (N.D. Ill. Mar.
17, 2010) (disclosure of fact of investigation and summary in exhibit to a filing did not constitute
waiver); In re Veeco Instruments, Inc. Securities Litigation, 2007 U.S. Dist. LEXIS 5274 (S.D.N.Y. Jan.
24, 2007) (summary conclusions in press release and letter to SEC did not constitute waiver of work
product privilege).  Therefore, the court finds that the Response did not waive work product protection
as to production of the complete Assessments (as distinguished from the Response).
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Guthy Renker has met its burden of showing that the Assessments constitute work product. 
“The work product doctrine protects ‘from discovery documents and tangible things prepared by a party
or his representative in anticipation of litigation.’” United States v. Richey, 632 F.3d 559, 567 (9th Cir.
2011).  Guthy-Renker’s General Counsel, Ms. Blackman, states that she became aware of complaints of
hair loss or hair breakage by consumers of WEN Cleansing Conditioners in late 2008.  (Blackman Decl.
¶ 3.)  Guthy-Renker submitted some complaints to its insurance carrier in November 2008 because of
the prospect of litigation.  (Id.)  Ms. Blackman retained outside counsel in 2009 and a second law firm in
August 2010.  (Id. ¶ 6.)  In December 2011, Guthy-Renker received inquiries from the Food and Drug
Administration (FDA) regarding consumer complaints of hair loss or hair breakage.  (Id. ¶ 4.) 
Blackman retained outside counsel as early as 2009 because of her concern about the likelihood of
litigation.  (Id. ¶ 6, 10.)  “Because of the prospect of litigation, I retained outside counsel to provide
legal advice and counsel, and to engage and retain experts to analyze whether WEN Cleansing
Conditioners have any causal connection with hair loss or hair breakage.”  (Id. ¶ 6.)  Blackman explains
that the Assessments  are different from toxicology or similar studies done in the ordinary course of
business.  (Id. ¶ 10.)

Blackman further asserts that the Assessments would not have been done “but for the threat of
litigation.”  (Id. ¶ 10.)  Even when “a document serves a dual purpose, that is, where it was not prepared
exclusively for litigation, then the ‘because of’ test is used.”  Richey, 632 F.3d at 568.  “[A] document
should be deemed prepared ‘in anticipation of litigation’ and thus eligible for work product protection
under Rule 26(b)(3) if ‘in light of the nature of the document and the factual situation in the particular
case, the document can be fairly said to have been prepared or obtained because of the prospect of
litigation.’”  United States v. Torf, 357 F.3d 900, 907 (9th Cir. 2003) (citation omitted).  The Court
clarified that this standard “does not consider whether litigation was a primary or secondary motive
behind the creation of a document.”  Id. at 908.  In Torf, the Ninth Circuit applied work product
protection to documents prepared in an effort to avoid litigation.  Id. at 908-09.

Plaintiffs argue that Assessments should nevertheless be produced.  Work product materials may
be discovered if they are otherwise discoverable under Rule 26(b)(1) and “the party shows that it has
substantial need for the materials to prepare its case and cannot, without undue hardship, obtain their
substantial equivalent by other means.”  Fed. R. Civ. P. 26(b)(3)(A).  If the court orders disclosure, “it
must protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of a
party’s attorney or other representative concerning the litigation.”  Id. 26(b)(3)(B).  “A party seeking
opinion work product must make a showing beyond the substantial need/undue hardship test required
under Rule 26(b)(3) for non-opinion work product.”  Holmgren v. State Farm Mutual Automobile
Insurance Co., 976 F.2d 573, 577 (9th Cir. 1992). 

Plaintiffs argue that they have substantial need for the Assessments for three reasons.  First,
WEN Cleansing Conditioner is no longer made with Kathon CG and, therefore, Plaintiff cannot
reasonably obtain the correct products for testing.  Second, in at least some instances Guthy-Renker
produced studies from the same laboratory that conducted an Assessment that is being withheld.  Third,
the Assessments may be relevant to Plaintiffs’ failure to warn claims based on negligence or strict
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liability to the extent Defendants knew or should have known that WEN Cleansing Conditioner caused
or may have caused hair loss.  

The first and third reasons are insufficient based on the record before the court.  As to the first
reason, Defendants argue that Plaintiffs could simply request samples of the WEN Cleansing
Conditioner at issue.  (JS at 27.)  Plaintiffs have not expressly stated that they will not perform such
testing in this case.  To the extent Plaintiffs argue that testing would be unduly burdensome or
expensive, Plaintiffs provide no evidence to support that assertion.  Plaintiffs have not provided any
factual information from an expert or other person as to the protocol, cost and time required to perform
testing.  Moreover, unlike the employee time studies at issue in In re Tyson Foods, 2009 U.S. Dist.
LEXIS 40772 (M.D. Ga. 2009), there is no indication that Plaintiffs’ testing would require the
cooperation of and burden to Guthy-Renker or its employees.  As for the third reason, Plaintiffs have not
shown that they cannot adduce such evidence by other means.

As to the second reason, Plaintiffs represent that Defendants produced other studies from the
same laboratories that conducted the Assessments.  Plaintiffs argue that they have substantial need for
all of the studies on WEN Cleansing Conditioner done by the same laboratory in order to conduct
discovery and in order to conduct potential cross examination or impeachment at trial.  For example,
Plaintiffs would explore whether the laboratory’s methodologies or assumptions changed from one
study to another and, if so, why changes were made.  As another example, the laboratory may have
looked at an Assessment in constructing its methodology or assumptions for a later study.

Guthy-Renker represents that it will not provide the Assessments to its testifying experts.  (JS at
28.)  Affirmative reliance on the Assessments would create a substantial need for discovery.  Compare
United States v. Nobles, 422 U.S. 225, 239, 95 S. Ct. 2160, 45 L. Ed. 2d 141 (1975) (by electing to call
investigator as witness, respondent waived work product protection as to subject matters covered in his
testimony); Shared Medical Resources, LLC v. Histologics, LLC, 2012 U.S. Dist. LEXIS 164336, *12
(C.D. Cal. Nov. 14, 2012) (if a party affirmatively relies on work product, it waives all factual or non-
opinion work product related to same subject matter). 

In the absence of affirmative reliance by Guthy-Renker, Plaintiffs’ ability to demonstrate
substantial need depends upon the question of whether the Assessments withheld by Guthy-Renker and
the studies produced by Guthy-Renker cover the same subject matter.  The parties have not provided
sufficient factual information for the court to make that assessment.  Accordingly, the court sets a
hearing on September 22, 2015, at 10:00 a.m.  Counsel should be prepared to address this issue.1 

1  Plaintiffs request that the court conduct an in camera review of the Assessments.  Absent any
information about the studies actually produced by Guthy-Renker for comparison, in camera review
would not aid the court in making the requisite determination.  Counsel may address the issue of in
camera review at the hearing.
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Communications about the Assessments

Document Request No. 29 seeks communications with doctors, scientists or other professionals
regarding hair loss, or potential hair loss, after use of WEN Cleansing Conditioner or any ingredient
therein.  As discussed in the court’s August 24, 2015 order, Defendants agreed to produce nonprivileged
communications with medical advisors relating to complaints of hair loss or hair breakage in its ESI
production.  (JS at 33.)  However, Defendants withheld communications regarding the Assessments and
and communications with non-testifying experts.  (Id.)

Plaintiffs have not made the requisite showing under Fed. R. Civ. P. 26(b)(4)(B)-(D).

IT IS HEREBY ORDERED that Plaintiffs’ motion to compel is FURTHER GRANTED IN
PART as follows:

1. On or before September 16, 2015, to the extent it has not already done so, Guthy-Renker
shall produce an unredacted copy of the Response (Guthy Renker’s letter to the FDA
dated February 18, 2014).

2. The court sets a hearing on Tuesday, September 22, 2015, at 10:00 a.m.  Counsel should
be prepared to address a comparison of the Assessments and the studies produced by
Guthy-Renker.

3. Plaintiffs’ motion to compel documents responsive to Document Request No. 29 is
denied.

:

Initials of Preparer mp
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